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Introduction
Both a memorandum of association and articles of association are required for a company formed in the UK under the Companies Act 2006 and previous Companies Acts. The memorandum of association is the document that sets up the company and the articles of association set out how the company is run, governed and owned.

Studying the NADP Articles has shown that they were written under the old model that the Government recommended at the time. The Government changed their recommendations after the Mental Health (Discrimination) Act 2013 to remove the provision for terminating a director’s appointment on grounds of mental health. 

There is no legal obligation for NADP to remove the provision as it is already in the articles which were written before the Act. However, Directors may wish to follow Government recommendations to amend the articles or adopt the newer model articles in order to reflect our position as an association encouraging non-discriminatory practices.

If directors believe that it is preferable to remove the provision by adopting the new model articles then it may be advisable to also consider our status as a company limited by guarantee at the same time. 

In 2016 NADP were looking for low rent office premises. If we had the status of a charity or community interest company (CIC) then we would have qualified for low rent in several premises. 
Community Interest Companies
Community Interest Companies (CICs) are a recently established legal structure in company regulation designed for those operating a social enterprise. 

CICs are particularly suitable for organisations who want to work within the freedoms of a limited company framework without private profit motives or the more onerous regulations of charitable status.

Legal Structure
One form of CIC is similar to the current NADP structure: company limited by guarantee without a share capital.

The name would be changed to be NADP cic rather than NADP Ltd.

Asset lock – the assets of the CIC including profits and surpluses must be used for the benefit of the community – this provides reassurance for those considering sponsoring the company.

If NADP ceases to be an organisation, the remaining assets will be used for the community.

Forming a CIC has significant legal implications which cannot be reversed. The company would have to be dissolved and a new company formed if NADP wanted to remove CIC status.

Implications
· NADP would have to change the Articles of Association to comply with CIC Regulations.
· NADP would have to declare that its activities would be carried out for the benefit for the community and how this would be achieved.
· NADP would have to meet the community interest test
· NADP must not be controlled by a political party or political campaign
· NADP would have to submit a yearly report outlining the activities undertaken and how they have benefited the community including any payments to directors.
· A CIC has the same characteristics as a limited company such as a separate legal entity, right to enter into contracts, hold its own assets etc. 
· Directors of a CIC have the same rights and responsibilities as directors in other companies.
· Accounts and returns are produced and put on public record as in other forms of company.
· There are no tax benefits
· The regulator has ‘light touch’ authority to enforce the regulations ie they would advise NADP in the case that we inadvertently did not comply at any particular time.

Community
A community for CIC purposes can embrace either the population as a whole or a definable sector or group of people either in the UK or elsewhere. The CIC legislation states that any group of individuals may constitute a community if they share a common characteristic which distinguishes them from other members of the community and a reasonable person might consider that they constitute a section of the community. However, it is expected that the community will be wider than just the members of the CIC.

In the case of NADP we could state that the members of the CIC are those working in the tertiary education sector, who are involved in the management or delivery of services for disabled students. The activities we carry out such as professional accreditation and development have an impact on the wider population of disabled students in the UK.

Conversion to a CIC
NADP would need to…
· Pass a special resolution to change to a CIC
· Alter the company’s Memorandum and Articles to conform to CIC legislation (model articles are provided for companies to use)
· Change the name from NADP Ltd. to NADP cic
· Complete form CIC37 which is the community interest statement
· Pay £25 to Companies House on initial registration and annual accounts; CIC report and annual return fees of £28

Other Organisation’s Experiences
Research has revealed two other organisations who have registered as CICs and were willing to discuss their experiences. One was a company incorporated directly as a CIC as they did not wish to go through all the regulations needed to be a charity. The other was previously a charity and re-incorporated as a CIC for the same reasons.

Both companies reported a generally positive experience with reduced rents for office space and the shareholders or members approving of the greater transparency. This transparency involved the public reporting of the activities of the company and payment of directors. 

This transparency had also reassured investors and sponsors of both companies although one company reported that they had encountered difficulties with a couple of smaller sponsors who had been unable to sponsor them as their constitutions stated that they could only sponsor charities. These constitutions had been written prior to the development on CICs and this disadvantage should reduce over time. 

Proposals
1. One or more directors examine the full documentation for CICs
2. Formation of new Articles and CIC status are discussed with Everitt Kerr

Update February 2018
Everitt Kerr advised that they could not offer any advice on CIC status
Update March 2018
Task & Finish Group produced Provisos/Questions to be resolved with the solicitors:

· Is there a way of having a £1 per member holding account e.g. one held in a separate Board of Directors account, rather than the NADP accounts (we noted that a 3rd party can agree to underwrite the £1 contribution, so is there a slightly different way of doing it?)
· Just clarifying that our new MoA can include the same levels of flexibility regarding how the Board/Directors are constituted and changed over time?
· We noted that it appeared that members would have the right to demand an AGM? Can we clarify what we are obliged to do in this regard, there seemed to be more emphasis within CIC on members control and oversight - what does this mean in practice with a membership that generally doesn't engage in this way?
· We felt that we should look towards an online vote to secure agreement for the change rather than doing it at AGM via a motion - is this possible or would we still need to confirm via the AGM?
· LW to get an estimate for solicitor’s costs for initial advice and also for full support for a move to CIC status

Update August 2018
LW consulted Gill Vargerson, Partner at Streeter-Marshall, responsible for Company Law:

· To ensure we are recognised as a not-for-profit we can proceed in two different ways:
· Move to CIC status which Gill advises gives extra transparency for members but has the drawback that disposal of assets such as buildings etc. are more strictly controlled.
· Remove outdated parts of the Articles and add an extra clause into our current articles to state that we are a not-for-profit. This would require as much work as the change to CIC status and changes will require checking by a solicitor.
· There is no point in having a separate bank account for the £1 per member which is required if we cease operations. A bank account would be seized and the members would still be asked for £1 per person.
· For a company limited by shares, people can be asked for the money at the start of their membership (ie when they buy shares). This money is held separately by a holding company but must be returned when they sell their shares. It is not practical to do this for a company limited by guarantee as the holding company must be paid and the money must be returned to members when they leave.
· The new Memorandum and Articles can be tailored to our requirements. The Government have produced a template which Gill advises that we stick to as closely as possible. If we move too far away from this, we will need to pay to have it checked to ensure it still meets Company Law.
· Company Law changed in 2006 and we do not have to have an annual general meeting or a Company Secretary. However, we need to continue at present as it is written into our Articles. Members can, as now, ask for a general meeting at any time. These are no longer called annual or extraordinary general meetings, they are all general meetings.
· We need special resolutions to change name, articles etc. approved by the membership. Our current articles state that we can do this by post (not email or online vote) or at a meeting. We would need 100% response by post and Gill recommends that we do not do this! At a meeting we need 75% of those present, or voting by proxy, to agree. A quorum is two members entitled to vote (or their proxy).
· Gill recommends that we can carry out the change by ourselves as the Government has simplified the whole process. LW asked about the possibility of drawing up the paperwork and sending it to her for approval before it goes out to members and she said that this would be fine. The cost would be approx. £700 for the two hours work to do the initial company checks and then check all the paperwork ie the wording of the resolution, the proxy voting form and the new Memorandum and Articles.
· Information to be sent to members: special resolutions, proxy voting form, current Memorandum and Articles and new Memorandum and Articles
· Our current Articles mean that all this information must be sent to each member by post (not email). However, Gill recommends that we state that they can return the proxy form by email to the office address. 
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